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By Louis Lehot and Kate Mamyko-Golomb from L2 Counsel

On April 23rd, 2020, the U.S. Small Business Administration updated its FAQ list
on the Paycheck Protection Program. The FAQ document provides answers to most
commonly asked questions relating to payroll cost calculation, business eligibility,
afﬁliation, application requirements, and others.
Aside from these, the update contains an important message to those who
already applied or still going to. In FAQ#31 the SBA warns that loans under the PPP
are not meant to be distributed to “small” businesses of considerable size that have
adequate sources of liquidity and access to capital markets:

“In addition to reviewing applicable afﬁliation rules to determine
eligibility, all borrowers must assess their economic need for a PPP loan
under the standard established by the CARES Act and the PPP
regulations at the time of the loan application. Although the CARES Act
suspends the ordinary requirement that borrowers must be unable to
obtain credit elsewhere (as deﬁned in section 3(h) of the Small Business
Act), borrowers still must certify in good faith that their PPP loan request
is necessary. Speciﬁcally, before submitting a PPP application, all
borrowers should review carefully the required certiﬁcation that
“[c]urrent economic uncertainty makes this loan request necessary to
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support the ongoing operations of the Applicant.” Borrowers must
make this certiﬁcation in good faith, taking into account their
current business activity and their ability to access other sources
of liquidity sufﬁcient to support their ongoing operations in a
manner that is not signiﬁcantly detrimental to the business. For
example, it is unlikely that a public company with substantial
market value and access to capital markets will be able to make
the required certiﬁcation in good faith, and such a company
should be prepared to demonstrate to SBA, upon request, the
basis for its certiﬁcation”.

The SBA provided an opportunity to get “amnesty” for companies that won’t
qualify, but have already applied to the PPP adding the following:

“Lenders may rely on a borrower’s certiﬁcation regarding the necessity
of the loan request. Any borrower that applied for a PPP loan prior
to the issuance of this guidance and repays the loan in full by May
7th, 2020 will be deemed by SBA to have made the required
certiﬁcation in good faith”.

Such measures may be explained by the fact that a lot of publicly-traded
companies with market values exceeding hundreds of millions have already
received aid under PPP. In connection to this the Treasury Secretary Steven
Mnuchin stated that “there are severe consequences for people who don't attest
properly to this certiﬁcation. And again, we want to make sure this money is
available to small businesses that need it, people who have invested their entire life
savings".

Companies that have not yet applied but are considering doing so should closely
examine the FAQ’s to reduce the legal risks associated with the hardship
certiﬁcation. Companies that receive SBA assistance should consider segregating
the loan funds in a separate account and document that such funds were only used
for SBA-approved purposes.

Please note that this article does not constitute legal advice, and you should seek
advice of competent counsel before making a decision to seek or not to seek SBA
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assistance.
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his clients, whether they be public or private companies, ﬁnancial sponsors, venture capitalists,
investors or investment banks, in forming, ﬁnancing, governing, buying and selling companies.
He is formerly the co-managing partner of DLA Piper’s Silicon Valley ofﬁce and co-chair of its
leading venture capital and emerging growth company team.

Kate Mamyko-Golomb (kate.golomb@L2Counsel.com)
https://preview.hs-sites.com/_hcms/preview/content/28763464211?portalId=7359533&_preview=true&cacheBust=1610955590879&preview_key=vIjRUDdi&from_…

3/4

1/18/2021

SBA Provides NEW Updates on the PPP: Good Faith Certiﬁcation and Amnesty
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of Law. Previously, Kate clerked with a major global law ﬁrm in Silicon Valley, and prior to her
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L2 Counsel, P.C. is an elite boutique law ﬁrm based in Silicon Valley designed to serve
entrepreneurs, innovative companies and investors with sound legal strategies and solutions.
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